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Explanatory Memorandum 
I. Need for Community action with regard to the exercise of a right of 
aDpeal in respect of customs matters 
Irrespective the nature of the texts which constitute Community 
customs Law, it is normally applied to persons who are subject to it by 
the competent 3~thorities in the Member States whose duty it is to imple-
ment that Law directLy in each State. 
Action by the competent authorities normally takes the form 
of rlecisions which are individual in character and which apply to the 
natural or legal persons concerned. 
These persons may consider that decisions thus adopted affecting 
them do not comply with existing Community law, t~e implementation of which 
may indeed create problems of interpretation in view of the fact that such 
law is sometimes complex • 
It may also happen that, for reasons which it does not specify, 
the competent authority fails to act on an application by a natural or 
legal person who wishes to benefit from a rule of Community law. That 
person is then in the same position as he would be if his application 
had been expressly rejected. 
It is important that in the cases under consideration the per-
sons concerned should be able to appeal against a competent authority's 
decision Cor failure to take a decision). This right of appeal is an 
essential guarantee against the misapplication of Community Law by the 
national authority or even, if need be, against any arbitrary decision 
which it might take in certain circumstances. 
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Provision is made moreover, by the regulations in force ~n all 
the Member States for the exercise of a right of appeal in the cases in 
question. The conditions for exercising such right of appeal vary conside-
rably, however, from one Member State to another. The iressential diffe·-
rences are : 
- the time Limits within which an appeal must be Lodged ; 
-the nature of the authorities empowered to give a ruling on an appeal; 
-the respective powers of the administrative authorities and judicial bo-
dies called upon to give a ruling on an appeal ; 
-the consequences of an appeal on the implementation of the disputed de-
cision Cl.Jhether Lodging an appeal causes implementation to be suspended). 
The effect of these disparities is that Community traders are 
not treated alike when they seek correct implementation of Community cus-
toms La1~. In particular, when an appeal is Lodged with an administrative 
authority, all do not have access under the most favourable conditions to 
an interpretation of Community Law by the Court of Justice pursuant to 
Article 177 of the Treaty. Above all, some of them are entitled, as a re-
sult of their appeal against a competent authority's decision, to defer 
payment of the duties which implementation of that decision ~Jould entail 
until final decision has been taken to which no appeal Lies, whereas their 
counterparts who carry on their activities in other Member States are re-
quired to pay those duties in spite of the fact that an appeal has been 
Lodged. 
The fact that the Large majority of appeals Lodged against de-
cisions taken by competent customs authorities result in decisions favour-
able to these authorities is an indication of the unfair advantage which 
the susoensory effect of the appeal can give to traders and the ensuring 
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disparities in treatment. Moreover, suspended implementation of a de-
cision affects the assessment of Community own resources, since the 
amount of duty taken into account after an appeal against the competent 
customs authority's decision has been rejected is not adjusted to offset 
any monetary erosion which may have occurred. 
For all these reasons, harmonization of the conditions for exer-
cising the right of appeal in respect of customs matters would appear 
to be necessary. 
I!. Limits to Community action 
In order to ensure that the various traders in the Community 
are treated as equaLly as possible, it would certainly be desirable to 
draw up Community regulations governing all the conditions for exerci-
sing the right of appeal against decisions taken by Member States' 
customs authorities for the purpose of implementing Community customs 
La\~ • 
Hot·Jever, there are t~JO main barriers to this object~ve 
(i) Since there are no Community provisions for preventing infringe-
ments of Community Law, national rules in force on this matter only 
can apply. There can be no question consequently, at the present 
stage of Customs Union of harmonizing the national provisions re-
lating to appeals that might be lodged by those in breack against 
penalties imposed on them for failure to observe Community law. 
Such provisions are governed by the criminal latv of the Member 
States and cannot be covered by this proposal for a Directive • 
. . . I ... 
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(ii) Measures to be adopted at Community Level with regard to the 
right of appeal should not undermine the organization and ope-
rat ion of Member States' Legal systems. Hence, the proposal can-
not contain provisions governing the exercise of the right of 
appeal before the judicial bodies before which the appeal may be ~ 
exercised. 
For this reason the proposal deals only with the right of 
appeal against customs authorities' decisions on non-criminal matters 
and Lays down conditions for exercising that right in its administra-
tive stage only, merely requiring Member States to establish a judi-
ciaL stage as welL so that matters may be referred to the Court of 
Justice pursuant to Article 177 of the Treaty. 
III. Content of the proposal for a Directive 
Even though the proposed harmonization measures are Limited in 
scope, as indicated at point II, they are extremely desirable in that 
they eliminate to a Large extent the disadvantages referred to at point 
I, which are caused by differences in existing national regulations. 
They can be summarized as follows 
a) Persons entitled to Lodge an appeal in respect of customs matters 
The proposal establishes the principle that any person whose rights 
may be prejudiced by a decision relating to the implementation of 
customs rules is entitled to apply for the annulment or revision of 
that decision (Article 2(1)). 
• •. I • •• 
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"Customs rules" means all provisions, arising either from the esta-
blish~ent of the customs union in th~ proper sense or from the 
establishment of the common ~gricultural ~olicy, relating to the 
importation, exportation, transit and storage of goods forming the 
subject of trade between Member States and between the Latter and 
non-~e~ber countries, including both Cgmmunity provisions and na-
tional orovisions adopted for the purpose of implementing them. 
"Decision" means any act by which a customs authority gives a 
ruling in a particular case and which has Legal effect on one or 
more known or ascertainable persons. 
Persons who have applied to a customs authority for a decision as 
to their entitlement to benefit from a particular provision of the 
customs rules and who have not received a reply upon expiry of a 
specified time Limit are also entitled to Lodge an appeal (Article 
2 ( 2) ) • 
e b) Conditions for exercising an appeal 
• 
The prooosal provides that the right of appeal may be exercised 
in tvJo stages : 
- initially before the customs authority itself (administrative 
stage) ; 
- subsequently before an authority which is independent of the 
customs authorities and which is empowered to refer a matter to 
the Court of Justice of the Enropean Communities pursuant to 
Article 177 of the Treaty (judicial stage). 
Thes2 principles are in the Line with those obtaining in 
most Member States and comply also with the provisions drawn up by 
the Customs Cooperation Council in Annex H 1 to the Convention on the 
Simplification and Harmonization of Customs Procedures • 
. .. I . .. 
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For the reasons set out at point II, the proposal confines 
itself Laying down arrangements to the exercise of the right of appeal 
in its administrative stage. In view of the relative importance of 
this stage (most appeals do not go any further) it Lays down precise 
,. 
rules which are designed to ensure that traders are treated alike, .;• 
irrespective of the Member State in which they carry on their activity. 
These rules concern 
In order to speed up the settlement of disputes, the time 
Limit is the shortest considered feasible (two months). However, to 
ensure that the rights of the persons concerned are afforded the 
maximum protection, a Longer time Limit (six months) was Laid down 
for persons who were not fully informed, or were misinformed, as to 
their right of appeal, or of the conditions for doing so, and for 
those who had applied to the customs authority for a decision but 
did not receive any reply. 
Lodging of a wrtitten request, possibility of being repre-
sented, etc. (Art. 6, Art. 4(2)). 
An appeal does not suspend implementation of the disputed 
decision. 
4. ~~~~io~!i2Q_2f_!b~-~ee~~l-~~-!b~-~2~e~!~Q!_£~2!9~2-~~!b2ci!z 
(Article 8) 
-----------
The competent customs authority may in particular seek the 
opinion of independent experts. 
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The competent customs authority's decision must be given in 
writing, and the appellant must be notified of the decision and the 
grounds on which it is based. Where the decision goes against the 
appellant, it must contain the information he requires in order to 
exercise his right of appeal in the judicial stage. 
o. Ib~-2~i2£i~i~-~££~~~i29_!~-~bi£b_!b~_riub!_2f_~ee~~l_i2_~~~I£i2~9 
!r~~-21_£b~I2~-~~~!i£~~-11~ 
For the above reasons, the proposal for a Directive does not 
contain any provisions governing the exercise of the right of appeal 
in its judicial stage but confines itself to establishing the prin-
ciple that, where an ap!Jeal Lodged with a customs authority is re-
jected in whole or in oart, the appellant may Lodge a fresh appeal 
with a body which is inrlependent of the customs authority and which 
is empowered to refer the matter to the Court of Justice of the 
~uropean Communities pursuant to Article 177 of the Treaty (Article 
12) • 
c) Final provisions 
The main objective of the final provisions is to define clearly 
the scope of the proposed harmonization. It is laid down in particular 
- that the Directive is without prejudice to the right conferred by 
the laws of the Member States on any person who considers himself 
adversely affected by a decision regarding the application of the 
customs rules to refer that decisio~ at any time to the competent 
judicial authority in accordance with the provisions of those 
Laws (Article 13) • 
. .. I ... 
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- that the Directive does not apply to appeals Lodged with a view 
to the annulment or revision of a decision taken by customs au-
thorities on the basis of rules governing criminal matters 
(Article 16). 
It is also specified that the Directive is not mandatory in 
the case of appeals Lodged against customs authorities' decisions 
based on all exclusive power, accorded to those authorities under 
Community customs rules, of assessing the factual circumstances on 
which they found their decisions, <see Article 14), and that it 
does not affect the provisions of Council Regulation (EEC) No 
1430/79 of 2 July 1979 on the repayment or remission of import or 
d . 1 export ut 1 es • 
+ 
+ 
+ 
Adoption of this Directive will constitute a step forl~ard 
in the establishment of the Customs Union. It will abolish certain 
differences in the way ComMunity traders are treated and l.Jill elimi-
nate certain disparities in the national provisions on which the 
assessment of Community own resources is based. 
The opinions of the European Parliament and the Economic 
and Social Committee must be obtained on this proposal for a Direc-
tive, since it is based on Article 100 of the Treaty establishing 
the European Economic Community. 
. .. I ... 
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Proposal for a Council Directive 
on the harmonization of provisions Laid down by 
Law, regulation or administrative action concerning 
the exercise of the right of appeal in respect of 
customs matters 
TYE COUNCIL OF THE EUROPEAN COMM~NITIES, 
Having regard to the Treaty establishing the European Economic Community, 
and in particular Articles 43 and 100 thereof, 
Having regard to the proposal from the Commission1, 
Having regard to the opinion of the European Parliament2, 
Having regard to the oo~nion of the Econo~ic and Social Committee3, 
• vJhereas the Community is based upon a customs union; 
• 
IJhereas the establishment of that customs union is governed in the main 
by Title I, Chapter 1 of Part Two of the Treaty; whereas this Chapter con-
tains a series of specific provisions dealing in particular with the elimi-
nation of customs duties between Member States, the establishment and progres-
sive introduction of the Common Customs Tariff and the autonomous alteration 
or suspension of that Tariff ; 
l~hereas, t-Jhile Article 27 of the Treaty provides that Member States shall, 
before the end of the first stage in so far as may be necessary, take steps 
to approximate their provisions Laid down by Law, regulation or administra-
tive action relating to customs matters, the said article does not however 
empo1~er institutions of the Communities to Lay down mandatory provisions 
in that field; vJhereas, however, a thorough examination undertaken jointly 
1 OJ ~1° C 
2oJ N° c 
30J f,jO C 
... I . .. 
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with Member States has shown the need to Lay down in certain areas/ by 
binding Community acts, the measures necessary to establish customs rules 
which would ensure uniform application of import duties or export duties 
imposed on goods being traded between the Community and non-member coun-
tries ; 
Whereas Community law on customs matters covers more generally all of the 
provisions relating to importation, exportation, transit and storage of 
goods which are the subject of trade between the Member States as well as 
between the Latter and third countries; whereas this provisions may arise 
either from the establishment of the customs union in the proper sense 
or from the establishment of the common agricultural policy ; 
Whereas Community customs rules are normally applied by means of individual 
decisions taken by the competent authorities of the Member States ; 
Whereas, in so far as those individual decisions may not comply with Commu-
nity customs rules, they shall be of such a nature as to affect adversely 
the rights of the persons concerned; whereas there is therefore good reasontl 
for enabling those persons to exercise, in specific circumstances, the right 
to appeal against such decisions ; 
Whereas the exercise of the right of appeal is important for the correct 
and uniform implementation of Cgmmunity customs rules throughout the Commu-
nity and for the elimination of differences in the treatment of traders who 
reside there ; 
Whereas there are considerable discrepancies in the provisions in force 
in the Member States concerning the right of natural or Legal persons to 
appeal against customs authorities' decisions which affect their rights; 
whereas this is particularly so with regard to the time-Limits within which 
••. I ••. 
• 
- 11 -
which the right must be exercised, the kind of authorities empowered to 
decide on appeals, the respective jurisdiction of administrative authori-
ties and judicial institutions called upon to decide on appeals and, above 
all, with regard to the consequences of the exercise of the right of appeal 
on the impler1entation of the disputed decisio11 ; whereas it is nece-ssary 
•• therefore, in order to ensure that those persons benefit as equally as 
possible from a correct application of Co~munity customs rules, to lay down 
at Co~munity Level the conditions for exercising the right of appeal ; 
Whereas, in accordance ·.-.~ith the principles generaLLy observed in most Member 
States and recommended by the Customs Co-operation Council, it seems appro-
priate to provide that an appeal be Lodged initially with the customs au-
thority itself and subsequently with an authority independent of the customs 
authority; whereas, in order to ensure uniform application throughout the 
Community of Community customs rules under the most favourable conditions, 
it is imoortant that the independent authority be empowered to refer matters 
to the Court of Justice of the European Communities pursuant to Article 177 
e of t he T rea t y ; 
• 
Whereas, although precise provisions can be Laid down with regard to the 
appeal procedure in its initial stage, as Community Law stands at present, 
the organization of the appeal procedure in its second stage should be Left 
to the discretion of the Member States; 
Whereas this Directive does not prevent the parties concerned from taking 
any other action open to them under Community customs rules against certain 
decisions of Member States' competent authorities; 
... I .•• 
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Whereas, in cases where the CLstoms aLthor·ty has the exclusive power of 
assessing the factuc:·L circumstances er w~l'id: it ·rc:L•r1d:- it:, c.t·L.i:~cr, ~~ 
rtn be Left to the Member States to choose betweer the procedure Laid down 
~n this Directive and a different appeal procedure , 
HAS ADOPTED THIS DIRECTIVE 
Article 1 
•• 
1. This Directive sets out the rules which must be included in the provi-
sions Laid down by Law, regulation or administrative action in the Member 
States concerning the right of oersons affected by a decision applying 
Law on customs matters as defined in paragraph 2Ca), to enter an 3Ppeal 
for the annulment or amendment of that decision, and the appeal proce-
dure to be followed. 
2. For the purposes of this Directive : 
(a) law on customs matters means all customs and agricultural provisions e 
on the importation, exportation, transit and storage of goods forming 
the subject-matter of trade between the Member States and between the 
Latter and non-member countries, including both Community provisions 
and national provisions adopted for the purpose of implementing them. 
(b) decision means any act by which a customs authority gives a ruling 
in a particular case and which has direct 
known or ascertainable persons. 
effect on one or more 
Cc) customs authority means any authority competent to apply customs rules 
ltJithin the meaning of subparagraph (a), even where the authority is 
not part of the customs administration. 
Cd) person means a natural or a Legal person. 
(e) appellant means the person who Lodges the appeal . • 
. . . I .•. 
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Article 2 
1. Any person whose rights may be encroached upon by a decision regarding 
the application of Law on customs matters is entitled to apply for the 
decision to be annulled or amended. 
2. Any person who has requested a decision from the competent authority 
and has not obtained a ruling on that request is also entitled to apply 
for a decision regarding the application of Law on customs matters. 
This a~peal may be Lodged upon expiry of a time-Limit Laid down in each 
Member State, which may not be Longer than three months, without preju-
dice to the right of the customs authority competent to take the re-
quested decision to exceed this time-Limit, where there is good reason 
for doing so, provided that it notifies the appellant of the extension 
in advance and states the grounds on which it is based, as well as the 
new time-Limit which it needs to decide on the request • 
3. The right of appeal referred to in paragraphs 1 and 2 may be exercised 
Ci) initially, before the customs authority designated for this purpose; 
Cii) subsequently, before the authority referred to in Article 12(1). 
TITLE I 
Initial stage of the exercise of the right to 
appeaL 
Article 3 
Articles 4 to 11 set out the rules to be followed for the exercise of the 
r i g h t of ap pea L in i t s i n i t i a L stag e • 
. .. I . .. 
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Article 4 
The person entitled to Lodge an appeal shall retain this right even where 
he has previously accepted all or part of the decision of the customs au-
thority. f"' 
That person may appoint another person to represent him in all matters 
relating to the Lodging of the appeal and the implementation of the pro-
cedure relating thereto. 
Article 5 
1. An appeal shall be Lodged within two months of notification of the de-
cision of the customs authority. 
2. The time Limit Laid down in paragraph 1 shall be extended to six months 
where the person entitled to Lodge an appeal : 
• (a) is not the person to whom one decision was notified; in this case 
the time-Limit runs from the date of notification of the Decision 
to the person for whom it is intended; 
(b) was not informed or was misinformed, as to his right to appeal, by 
the customs authority which took the decision. 
3. In the cases referred to in Article 2(2) the appeal must be Lodged within 
six months of the date of expiry of the period referred to in the second 
eubparagraph of this paragraph. 
4. The time Limits specified in the preceding paragraphs may be extended 
only if the appellant shows that he has been prevented from Lodging an 
appeal wit~in the specified time-Limits as a result of an unavoidable 
accident or force majeure. 
..• I . .• 
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A1·ticle 6 
1. An appeaL shalL be Lodged by m1~ans of a written request addressed to the 
customs authority which took tl1e decision or which t.Jas requested to take 
the decision, or to any other 1:ustoms authority designated by the Member 
State concerned. 
As soon as the abovementioned duthority receives the request, it shall 
forward it to the customs auth,>rity which is competent to give a ruling 
if it has not itself been desi,lnated as such. 
2. The written request referred t,> in paragraph 1 must contain all points 
of fact or Lat-1 adduced by the .tppellant in support of his appeal. 
However, provided that he mentions it in its appeal, the appellant may 
supply further evidence within a time Limit prescribed 
by the customs authority which is competent to give a ruling on the appeal • 
If further evidence is not subnitted within this time Limit, the said 
authority shall give a ruling )n the basis of the evidence available to 
it. 
J.rticle 7 
The lodging of an appeal shall n<1t cause implementation of the disputed de-
cision to be suspended. 
The customs authority may, howewr, suspend enforcement of this decision in 
whole or in part if it has good 1·eason to bel1eve that the disputed decision 
is inconsistent with the customs rules. Suspension of enforcement may, where 
appropriate, be subject to the Lodging of a security • 
. .. I •.• 
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Article 8 
The customs authority which is competent to give a ruling on the appeal shall 
conduct such investigations as may be necessary to enable it to give its de-
cision and may, if it deems it appropriate, submit the case to experts who 
are independent of the customs authority with a view to obtaining their 
opinion. 
The appellant shall be required to assist the said authority in its inves-
tigation of the facts and shall in particular supply, within the time Limits 
specified by the authority, any information or documents at his disposal which 
the Latter considers necessary to enable it to assess the situation correctly. 
Article 9 
The appellant may withdraw his appeal until such time as a decision has been 
taken on it. Notice of withdrawal must be given in writing. 
•• 
• Article 10 
1. The customs authority competent to give a ruling on the appeal shall 
give its decision in writing. 
The decision may impose greater constraints on the appellant than those 
contained in the decision which was the subject-matter of the appeal. 
2. The appellant shall be notified of the decision and of the grounds on 
which it is baned. Where the decision goes against the appellant, the 
authority refeJ'red to in paragraph 1 shall inform him of the opportunity 
available to him of initiating the second stage of his right of appeal. 
... I • •• 
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Article 11 
There shall be no charge for Lodging an appeal. Whatever the result of the 
appeal, there shall be no reimbursemE!nt of any expenses incurred either by 
,,he appellant or by the customs authorities when an appeal is examined. 
TITLE II 
Second stage of the exercise of the right of appeal 
Article 12 
1. Where an appeal which has been Lodged with a customs authority is re-
jected in whole or in part, the appellant must be able to introduce a 
fresh appeal before an authority which is independent of the customs 
authority and which is empowered by virtue of its structure to refer 
the matter to the Court of Justice of the European Communities pursuant 
"= o A r t i cl e 177 o f t he T r eat y • 
• The independent authority referred to in the preceding subparagraph may 
be a judicial authority or a specialized body, depending on the provisions 
in force in the Member States. 
2. For the purposes of paragraph 1, an appeal Lodged with the customs autho-
rity shall be deemed to have been rejected where no decision has been 
taken on it upon expiry of a time limit to be Laid down in each Member 
States which shall not exceed six months, without prejudice to the right 
of that authority to exceed the time Limit, where there is good reason 
for doing so, provided that it notifies the appellant beforehand and 
sets out the grounds on which the extension is based, as well as the 
new time-Limit which it needs to to decide on his appeal • 
• 
. .• I ... 
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TITLE Ill 
Final provisions 
Article 13 
This Directive shall not prejudice : 
•• 
< i) the right conferred by the Laws of the Member States on any person who 
considers himself adversely affected by a decision regarding the applic-
ation of the customs rules to refer that decision at any time to the 
competent judicial authority, in accordance with the provisions of 
those Laws ; 
(ii) the right of Member States, where the second stage of the right of 
appeal must be exercised before a specialized body, to provide that, 
in certain cases, an appeal must be Lodged directly with the said 
authority ; 
(iii) the right conferred by Italian Law on persons whose appeal has been 
rejected by the customs authority to refer the matter to the Head of 
State pursuant to that Law. 
Article 14 
• 
Where the Law on customs matters grants to the customs authorities 
the exclusive power io assess the factual circumstances on which they found 
their decisions, the detailed rules for exercising the right of appeal against 
such decisions may be diff~rent from those Laid down in this Directive • 
. • . I ... 
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Article 15 
An application for repayment or remission of import or export duties submitted 
to a customs office pursuant to Council Regulation <EEC) No 1430/79 of 2 July 
' ~.1979 (1) shall not constitute the Lodging of an appeal for the purposes of 
this Directive. 
• 
Article 16 
This Directive shall not 'apply to appeals Lodged with a viel.J to the annul-
rent or revision of a decision taken by customs authorities on the basis 
of rules governing criminal matters. 
Article 17 
Member States shall bring into force the provisions necessary to comply 
with this Directive not Later than 1 January 1983 • 
Article 18 
Each Member State shall inform the Commission of the provisions it adopts 
for the implementation of this Directive. 
The Commission shall forward this information to the other Member States. 
Article 19 
This Directive is addressed to the Member States. 
• (1) OJ No L 175 of 12 July 1979, p. 1 
I ., 
• 
• 
